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the property by right of survivorship
and that no interest therein forms a
part of the decedent’s estate for pur-
poses of administration. The section
has no application to property held by
the decedent and any other person (or
persons) as tenants in common.

(c) Erxamples. The application of this
section may be explained in the fol-
lowing examples in each of which it is
assumed that the other joint owner or
owners survived the decedent:

(1) If the decedent furnished the en-
tire purchase price of the jointly held
property, the value of the entire prop-
erty is included in his gross estate;

(2) If the decedent furnished a part
only of the purchase price, only a cor-
responding portion of the value of the
property is so included,;

(3) If the decedent furnished no part
of the purchase price, no part of the
value of the property is so included;

(4) If the decedent, before the acquisi-
tion of the property by himself and the
other joint owner, gave the latter a
sum of money or other property which
thereafter became the other joint own-
er’s entire contribution to the purchase
price, then the value of the entire prop-
erty is so included, notwithstanding
the fact that the other property may
have appreciated in value due to mar-
ket conditions between the time of the
gift and the time of the acquisition of
the jointly held property;

(5) If the decedent, before the acquisi-
tion of the property by himself and the
other joint owner, transferred to the
latter for less than an adequate and
full consideration in money or money’s
worth other income-producing prop-
erty, the income from which belonged
to and became the other joint owner’s
entire contribution to the purchase
price, then the value of the jointly held
property less that portion attributable
to the income which the other joint
owner did furnish is included in the de-
cedent’s gross estate;

(6) If the property originally belonged
to the other joint owner and the dece-
dent purchased his interest from the
other joint owner, only that portion of
the value of the property attributable
to the consideration paid by the dece-
dent is included;

(7) If the decedent and his spouse ac-
quired the property by will or gift as
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tenants by the entirety, one-half of the
value of the property is included in the
decedent’s gross estate; and

(8) If the decedent and his two broth-
ers acquired the property by will or
gift as joint tenants, one-third of the
value of the property is so included.

§20.2041-1 Powers of appointment; in
general.

(a) Introduction. A decedent’s gross
estate includes under section 2041 the
value of property in respect of which
the decedent possessed, exercised, or
released certain powers of appoint-
ment. This section contains rules of
general application; §20.2041-2 contains
rules specifically applicable to general
powers of appointment created on or
before October 21, 1942; and §20.2041-3
sets forth specific rules applicable to
powers of appointment created after
October 21, 1942.

(b) Definition of ‘“‘power of appoint-
ment’—(1) In general. The term ‘‘power
of appointment’ includes all powers
which are in substance and effect pow-
ers of appointment regardless of the
nomenclature used in creating the
power and regardless of local property
law connotations. For example, if a
trust instrument provides that the ben-
eficiary may appropriate or consume
the principal of the trust, the power to
consume or appropriate is a power of
appointment. Similarly, a power given
to a decedent to affect the beneficial
enjoyment of trust property or its in-
come by altering, amending, or revok-
ing the trust instrument or termi-
nating the trust is a power of appoint-
ment. If the community property laws
of a State confer upon the wife a power
of testamentary disposition over prop-
erty in which she does not have a vest-
ed interest she is considered as having
a power of appointment. A power in a
donee to remove or discharge a trustee
and appoint himself may be a power of
appointment. For example, if under the
terms of a trust instrument, the trust-
ee or his successor has the power to ap-
point the principal of the trust for the
benefit of individuals including him-
self, and the decedent has the unre-
stricted power to remove or discharge
the trustee at any time and appoint
any other person including himself, the
decedent is considered as having a
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power of appointment. However, the
decedent is not considered to have a
power of appointment if he only had
the power to appoint a successor, in-
cluding himself, under limited condi-
tions which did not exist at the time of
his death, without an accompanying
unrestricted power of removal. Simi-
larly, a power to amend only the ad-
ministrative provisions of a trust in-
strument, which cannot substantially
affect the beneficial enjoyment of the
trust property or income, is not a
power of appointment. The mere power
of management, investment, custody of
assets, or the power to allocate re-
ceipts and disbursements as between
income and principal, exercisable in a
fiduciary capacity, whereby the holder
has no power to enlarge or shift any of
the beneficial interests therein except
as an incidental consequence of the dis-
charge of such fiduciary duties is not a
power of appointment. Further, the
right in a beneficiary of a trust to as-
sent to a periodic accounting, thereby
relieving the trustee from further ac-
countability, is not a power of appoint-
ment if the right of assent does not
consist of any power or right to enlarge
or shift the beneficial interest of any
beneficiary therein.

(2) Relation to other sections. For pur-
poses of §§20.2041-1 to 20.2041-3, the
term ‘‘power of appointment’ does not
include powers reserved by the dece-
dent to himself within the concept of
sections 2036 through 2038. (See
§§20.2036-1 to 20.2038-1.) No provision of
section 2041 or of §§20.2041-1 to 20.2041-
3 is to be construed as in any way lim-
iting the application of any other sec-
tion of the Internal Revenue Code or of
these regulations. The power of the
owner of a property interest already
possessed by him to dispose of his in-
terest, and nothing more, is not a
power of appointment, and the interest
is includable in his gross estate to the
extent it would be includable under
section 2033 or some other provision of
Part III of Subchapter A of Chapter 11.
For example, if a trust created by S
provides for payment of the income to
A for life with power in A to appoint
the remainder by will and, in default of
such appointment for payment of the
income to A’s widow, W, for her life
and for payment of the remainder to
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A’s estate, the value of A’s interest in
the remainder is includable in his gross
estate under section 2033 regardless of
its includability under section 2041.

(3) Powers over a portion of property. If
a power of appointment exists as to
part of an entire group of assets or
only over a limited interest in prop-
erty, section 2041 applies only to such
part or interest. For example, if a trust
created by S provides for the payment
of income to A for life, then to W for
life, with power in A to appoint the re-
mainder by will and in default of ap-
pointment for payment of the remain-
der to B or his estate, and if A dies be-
fore W, section 2041 applies only to the
value of the remainder interest exclud-
ing W’s life estate. If A dies after W,
section 2041 would apply to the value of
the entire property. If the power were
only over one-half the remainder inter-
est, section 2041 would apply only to
one-half the value of the amounts de-
scribed above.

(c) Definition of ‘‘general power of ap-
pointment’—(1) In general. The term
‘“‘general power of appointment’ as de-
fined in section 2041(b)(1) means any
power of appointment exercisable in
favor of the decedent, his estate, his
creditors, or the creditors of his estate,
except (i) joint powers, to the extent
provided in §§20.2041-2 and 20.2041-3,
and (ii) certain powers limited by an
ascertainable standard, to the extent
provided in subparagraph (2) of this
paragraph. A power of appointment ex-
ercisable to meet the estate tax, or any
other taxes, debts, or charges which
are enforceable against the estate, is
included within the meaning of a power
of appointment exercisable in favor of
the decedent’s estate, his creditors, or
the creditors of his estate. A power of
appointment exercisable for the pur-
pose of discharging a legal obligation
of the decedent or for his pecuniary
benefit is considered a power of ap-
pointment exercisable in favor of the
decedent or his creditors. However, for
purposes of §§20.2041-1 to 20.2041-3, a
power of appointment not otherwise
considered to be a general power of ap-
pointment is not treated as a general
power of appointment merely by reason
of the fact that an appointee may, in
fact, be a creditor of the decedent or
his estate. A power of appointment is
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not a general power if by its terms it is
either—

(a) Exercisable only in favor of one or
more designated persons or classes
other than the decedent or his credi-
tors, or the decedent’s estate or the
creditors of his estate, or

(b) Expressly not exercisable in favor
of the decedent or his creditors, or the
decedent’s estate or the creditors of his
estate.

A decedent may have two powers under
the same instrument, one of which is a
general power of appointment and the
other of which is not. For example, a
beneficiary may have a power to with-
draw trust corpus during his life, and a
testamentary power to appoint the cor-
pus among his descendants. The testa-
mentary power is not a general power
of appointment.

(2) Powers limited by an ascertainable
standard. A power to consume, invade,
or appropriate income or corpus, or
both, for the benefit of the decedent
which is limited by an ascertainable
standard relating to the health, edu-
cation, support, or maintenance of the
decedent is, by reason of section
2041(b)(1)(A), not a general power of ap-
pointment. A power is limited by such
a standard if the extent of the holder’s
duty to exercise and not to exercise the
power is reasonably measurable in
terms of his needs for health, edu-
cation, or support (or any combination
of them). As used in this subparagraph,
the words ‘‘support” and ‘‘mainte-
nance’ are synonymous and their
meaning is not limited to the bare ne-
cessities of life. A power to use prop-
erty for the comfort, welfare, or happi-
ness of the holder of the power is not
limited by the requisite standard. Ex-
amples of powers which are limited by
the requisite standard are powers exer-
cisable for the holder’s ‘‘support,”
“‘support in reasonable comfort,”
“maintenance in health and reasonable
comfort,” ‘“‘support in his accustomed
manner of living,” ‘“‘education, includ-
ing college and professional edu-
cation,” ‘‘health,” and ‘‘medical, den-
tal, hospital and nursing expenses and
expenses of invalidism.” In deter-
mining whether a power is limited by
an ascertainable standard, it is imma-
terial whether the beneficiary is re-

§20.2041-1

quired to exhaust his other income be-
fore the power can be exercised.

(3) Certain powers under wills of dece-
dents dying between January 1 and April
2, 1948. Section 210 of the Technical
Changes Act of 1953 provides that if a
decedent died after December 31, 1947,
but before April 3, 1948, certain prop-
erty interests described therein may, if
the decedent’s surviving spouse so
elects, be accorded special treatment
in the determination of the marital de-
duction to be allowed the decedent’s es-
tate under the provisions of section
812(e) of the Internal Revenue Code of
1939. See §81.47a (h) of Regulations 105
(26 CFR (1939) 81.47a(h)). The section
further provides that property affected
by the election shall, for the purpose of
inclusion in the surviving spouse’s
gross estate, be considered property
with respect to which she has a general
power of appointment. Therefore, not-
withstanding any other provision of
law or of §§20.2041-1 to 20.2041-3, if the
present decedent (in her capacity as
surviving spouse of a prior decedent)
has made an election under section 210
of the Technical Changes Act of 1953,
the property which was the subject of
the election shall be considered as
property with respect to which the
present decedent has a general power of
appointment created after October 21,
1942, exercisable by deed or will, to the
extent it was treated as an interest
passing to the surviving spouse and not
passing to any other person for the
purpose of the marital deduction in the
prior decedent’s estate.

(d) Definition of ‘“‘exercise’’. Whether a
power of appointment is in fact exer-
cised may depend upon local law. For
example, the residuary clause of a will
may be considered under local law as
an exercise of a testamentary power of
appointment in the absence of evidence
of a contrary intention drawn from the
whole of the testator’s will. However,
regardless of local law, a power of ap-
pointment is considered as exercised
for purposes of section 2041 even
though the exercise is in favor of the
taker in default of appointment, and ir-
respective of whether the appointed in-
terest and the interest in default of ap-
pointment are identical or whether the
appointee renounces any right to take
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under the appointment. A power of ap-
pointment is also considered as exer-
cised even though the disposition can-
not take effect until the occurrence of
an event after the exercise takes place,
if the exercise is irrevocable and, as of
the time of the exercise, the condition
was not impossible of occurrence. For
example, if property is left in trust to
A for life, with a power in B to appoint
the remainder by will, and B dies be-
fore A, exercising his power by appoint-
ing the remainder to C if C survives A,
B is considered to have exercised his
power if C is living at B’s death. On the
other hand, a testamentary power of
appointment is not considered as exer-
cised if it is exercised subject to the oc-
currence during the decedent’s life of
an express or implied condition which
did not in fact occur. Thus, if in the
preceding example, C dies before B, B’s
power of appointment would not be
considered to have been exercised.
Similarly, if a trust provides for in-
come to A for life, remainder as A ap-
points by will, and A appoints a life es-
tate in the property to B and does not
otherwise exercise his power, but B
dies before A, A’s power is not consid-
ered to have been exercised.

(e) Time of creation of power. A power
of appointment created by will is, in
general, considered as created on the
date of the testator’s death. However,
section 2041(b)(3) provides that a power
of appointment created by a will exe-
cuted on or before October 21, 1942, is
considered a power created on or before
that date if the testator dies before
July 1, 1949, without having repub-
lished the will, by codicil or otherwise,
after October 21, 1942. A power of ap-
pointment created by an inter vivos in-
strument is considered as created on
the date the instrument takes effect.
Such a power is not considered as cre-
ated at some future date merely be-
cause it is not exercisable on the date
the instrument takes effect, or because
it is revocable, or because the identity
of its holders is not ascertainable until
after the date the instrument takes ef-
fect. However, if the holder of a power
exercises it by creating a second power,
the second power is considered as cre-
ated at the time of the exercise of the
first. The application of this paragraph
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may be illustrated by the following ex-
amples:

Example (1). A created a revocable trust be-
fore October 22, 1942, providing for payment
of income to B for life with remainder as B
shall appoint by will. Even though A dies
after October 21, 1942, without having exer-
cised his power of revocation, B’s power of
appointment is considered a power created
before October 22, 1942.

Example (2). C created an irrevocable inter
vivos trust before October 22, 1942, naming T
as trustee and providing for payment of in-
come to D for life with remainder to E. T
was given the power to pay corpus to D and
the power to appoint a successor trustee. If
T resigns after October 21, 1942, and appoints
D as successor trustee, D is considered to
have a power of appointment created before
October 22, 1942.

Example (3). F created an irrevocable inter
vivos trust before October 22, 1942, providing
for payment of income to G for life with re-
mainder as G shall appoint by will, but in de-
fault of appointment income to H for life
with remainder as H shall appoint by will. If
G died after October 21, 1942, without having
exercised his power of appointment, H’s
power of appointment is considered a power
created before October 22, 1942, even though
it was only a contingent interest until G’s
death.

Example (4). If in example (3) above G had
exercised his power of appointment by cre-
ating a similar power in J, J’s power of ap-
pointment would be considered a power cre-
ated after October 21, 1942.

[T.D. 6296, 23 FR 4529, June 24, 1958, as
amended by T.D. 6582, 26 FR 11861, Dec. 12,
1961]

§20.2041-2 Powers of appointment cre-
ated on or before October 21, 1942.

(a) In general. Property subject to a
general power of appointment created
on or before October 21, 1942, is includ-
able in the gross estate of the holder of
the power under section 2041 only if he
exercised the power under specified cir-
cumstances. Section 2041(a)(1) requires
that there be included in the gross es-
tate of a decedent the value of property
subject to such a power only if the
power is exercised by the decedent ei-
ther (1) by will, or (2) by a disposition
which is of such nature that if it were
a transfer of property owned by the de-
cedent, the property would be includ-
able in the decedent’s gross estate
under section 2035 (relating to transfers
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